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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
(WEST PALM BEACH DIVISION)
CASE NO. 09-20865-CIV-HURLEY/HOPKINS
(Ancillary Proceeding to U.S.D.C. Case No. 08-81565-CIV-HURLEY/HOPKINS)
JONATHAN E. PERLMAN, Esq., as court
appointed Receiver of Creative Capital
Consortium, LLC, et al.,
Plaintiff,
v.
GABRIELLE ALEXIS, an individual, and
LAW OFFICES OF GABRIELLE ALEXIS,
P.A., a Florida professional association, , a
Florida corporation, MONDESIR & ALEXIS
TITLE SERVICES, INC., a dissolved Florida
corporation,

AMENDED COMPLAINT FOR DAMAGES
AND TO AVOID AND RECOVER
FRAUDULENT TRANSFERS AND FOR
OTHER RELIEF

Defendants.
__________________________________/
The Plaintiff, Jonathan E. Perlman, Esq., the court-appointed Receiver (the “Receiver”)
of Creative Capital Consortium, LLC, A Creative Capital Concept$, LLC,1 United Investment
Club, LLC and Reverse Auto Loan, LLC, a Florida limited liability company,2 sues the
Defendants, Gabrielle Alexis, an individual (“ALEXIS”), and Law Offices of Gabrielle Alexis,
P.A., a Florida professional association (“GAPA”) and MONDESIR & ALEXIS TITLE
SERVICES, INC. (“ALEXIS TITLE”) (sometimes collectively referred to herein as the
“Defendants”), and alleges:

1

Creative Capital Consortium, LLC and A Creative Capital Concept$, LLC shall sometimes
collectively be referred to herein as “Creative Capital” or the “Creative Capital Entities.”

2

Creative Capital Consortium, LLC, A Creative Capital Concept$, LLC, United Investment
Club, LLC and Reverse Auto Loan, LLC shall sometimes be collectively referred to as the
“Receivership Entities.”
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THE PARTIES, JURISDICTION AND VENUE
1.

The Receiver was appointed by the United States District Court for the Southern

District of Florida pursuant to this Court’s Order dated December 29, 2008 (the “Receivership
Order”) in the action styled: Securities and Exchange Commission (“SEC”) v. Creative Capital
Consortium, LLC, A Creative Capital Concept$, LLC and George L. Theodule (collectively, the
“Receivership Defendants”), Case No. 08-81565-CIV-HURLEY/HOPKINS, pending in the
United States District Court, Southern District of Florida (the “SEC Receivership Action”).
2.

By Order dated December 31, 2008, the receivership was expanded to include

United Investment Club, LLC and Reverse Auto Loan, LLC, a Florida limited liability
company.3
3.

Under the terms of the Receivership Order, the Receiver is authorized to

investigate the affairs of the Receivership Entities, to marshal and safeguard these entities’
assets, and to institute legal proceedings for the benefit and on behalf of the Receivership
Entities’ investors and other creditors.
4.

Pursuant to the Receivership Order, the Receiver is authorized and has standing to

assert claims against third parties including but not limited to: (i) all legal and equitable claims
available to the Receivership Entities prior to the institution of the SEC Receivership Action;
and (ii) claims to avoid and recover fraudulent and preferential transfers receiver for the
Receivership Entities and by virtue of his status as a joint lien creditor of the Receivership
Entities pursuant to Florida Statutes, 671.201(13) and 679.1021(1)(zz).

3

Sancal Investment and Financial Services, Inc. was initially included as part of the December
31, 2008, expanded receivership order, but was later dropped by agreed order as a receivership
entity. [DE # 42].
2
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This Court has subject matter jurisdiction over this matter pursuant to 28 U.S.C.

§§754 and 1692.
6.

This amended complaint is brought to accomplish the objectives of the

Receivership Order and is thus ancillary to the Court’s exclusive jurisdiction over the
receivership estate.

Pursuant to the principles of ancillary jurisdiction or supplemental

jurisdiction under 28 U.S.C. §1367, the Court in the SEC Receivership Action has supplemental
jurisdiction over the claims set forth herein. Hence, venue is also proper in this Court.
7.

The Court has personal jurisdiction over Defendant pursuant to 28 U.S.C. §§754

and 1692.
8.

At all times material hereto, George Theodule (“Theodule”) was an officer,

director, managing agent and/or control person of each of the Creative Capital Entities.
Theodule is a named defendant in the SEC Receivership Action. From and after the formation of
each Creative Capital Entity, Theodule operated a massive Ponzi scheme receiving over $60
million of investor funds.
9.
Florida.

The Defendant, ALEXIS, is an individual residing in Palm Beach County,
At all times material hereto, ALEXIS was a member of the Florida bar with a

concentration in real estate transactions who acted as outside general counsel to Creative Capital
under a written fee engagement letter executed by Theodule in has capacity as president of
Creative Capital.
10.

The Defendant, GAPA, is a Florida professional association engaging in the

practice of law which, at all times material hereto, was the alter ego of ALEXIS warranting a
piercing of the corporate veil. At all times material hereto, ALEXIS was an owner, officer,
director and/or control person of GAPA and, in conjunction with ALEXIS, acted as outside
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general counsel to Creative Capital under a written fee engagement letter executed by Theodule
in has capacity as president of Creative Capital.
11.

The Defendant, ALEXIS TITLE is a dissolved Florida corporation. At all times

material hereto, ALEXIS was an owner, officer, director and/or control person of ALEXIS
TITLE, and ALEXIS TITLE acted as a real estate title company for and on behalf of ALEXIS
and GAPA.
FACTS COMMON TO ALL COUNTS
12.

On December 29, 2008, the Securities and Exchange Commission (“SEC”) filed

its Complaint for Injunctive and Other Relief (the “Complaint”) against the Initial Receivership
Entities. The SEC alleged that Theodule, through the Receivership Entities, sold unregistered
securities and violated various sections of the Securities Exchange Act of 1934 (the “Exchange
Act”).
13.

More specifically, the SEC alleged that all of the Receivership Defendants

violated section 10(b) of the Exchange Act.
14.

The SEC sought a permanent injunction against the Receivership Defendants to

restrain them from any further securities law violations.
15.

Additionally, the SEC sought (1) an order requiring the Receivership Defendants

to provide a sworn accounting of all proceeds they received, directly or indirectly, as a result of
the securities law violations; (2) an order requiring the Receivership Defendants to disgorge,
with prejudgment interest, any ill-gotten gains they received; (3) the imposition of civil penalties
pursuant to section 21(d) of the Exchange Act; (4) an order freezing the Receivership
Defendants’ assets pending resolution of the matter; (5) the appointment of a receiver over the
Receivership Entities; (6) an order requiring the Receivership Defendants to take steps necessary

4
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to repatriate to the territory of the United States all funds and assets of investors; and (7) an order
requiring the Receivership Defendants to preserve records in their custody, possession or subject
to their control.
16.

On December 29, 2008, upon the request of the SEC, the Receivership Court

entered the Receivership Order appointing the Receiver as receiver over the Receivership
Entities, their subsidiaries, successors and assigns (collectively, also the “Receivership Entities”).
17.

By Order dated December 31, 2008, the receivership was expanded to include

United Investment Club, LLC, Reverse Auto Loan, LLC and Sancal Investment and Financial
Services, Inc.
18.

After a contested hearing, the Court entered a Preliminary Injunction on January

6, 2009 preventing Theodule from continuing to violate the securities laws as well as the other
relief requested by the SEC, including disgorgement of ill-gotten gains. The Receivership
Entities consented to the entry of a preliminary injunction by virtue of consents executed and
filed by the Receiver on behalf of such entities.
19.

The offices of the Receivership Entities were found vacant when the Receiver

obtained access to the premises. While certain documents and records have been recovered,
others remain missing or destroyed.
20.

Prior to the receivership, the Receivership Entities, which promised to double

investments within 90 days risk free, raised in excess of $60 million from thousands of investors
by and through the use of over 100 investment clubs located in Florida, New Jersey, Georgia and
other states.
21.

Subsequent to his appointment, the Receiver determined that the Receivership

Entities had no legitimate business operations. Consequently, the Receiver determined that so-

5
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called “profit payments” made to investors by the Receivership Defendants, along with other
payments that appear to have no legitimate business purpose, could have only come from money
raised from other investors, and, as such, the Receivership Entities were operated as a classic
Ponzi scheme.
22.

Since his appointment, the Receiver and his professionals have attempted to

locate and secure money illegally raised from investors by the Receivership Defendants and the
proceeds thereof. To that extent, the Receiver is initiating lawsuits against persons who illegally
diverted assets from the Receivership Entities’ possession, and who are otherwise liable to the
Receiver for damages.
THE FRAUDULENT INVESTMENT SCHEME
OF THE CREATIVE CAPITAL ENTITIES
A.

Overview of the Scheme
23.

The Creative Capital Entities have engaged in a fraudulent Ponzi scheme

predominately targeting the United States Haitian community since at least November 2007.
24.

Holding himself out as a pastor, Theodule ingratiated himself with investors by

claiming he was offering his investment expertise to help build wealth in the Haitian community.
He also informed investors he used part of his trading profits to fund start-up businesses in the
Haitian community, as well as business projects in Haiti and Sierra Leone.
25.

The Creative Capital Entities primarily attracted investors through word-of-

mouth, and Theodule made his representations during face-to-face meetings in which he touted
his ability to double investor funds in just 90 days. Theodule typically depicted his investment
plan and boasts of incredible profits trading stocks and options on dry erase boards or flip charts.
26.

Theodule also routinely boasted to investors about Creative Capital’s high rates of

return, and stressed the need to begin investing as soon as possible. He told one investor he had
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made millionaires out of a significant number of people in the time it had taken her to decide to
invest, and pressured her to liquidate the equity in her home to invest with him.
27.

The Creative Capital Entities’ presentations emphasized the safety and security of

investing with them. They guaranteed investors 100% returns with no risk, and claimed to invest
in the stocks and options of well-known companies such as Google, John Deere, Monsanto, Best
Buy, Gamestop, and others.
28.

Since the commencement of the investment scheme, the Creative Capital Entities

have raised more than $60 million from thousands of investors nationwide.
29.

While the scheme was being perpetrated, Theodule, using Creative Capital funds

and other property owned by Creative Capital, acquired certain real and personal property as
nominee for Creative Capital, the actual owner of such property.

Indeed, in his sworn

accounting of assets filed with the Court, Theodule expressly acknowledged several such assets
being acquired in such manner, and that such assets were property of Creative Capital and not of
himself individually.
B.

Investor Funds Are Raised Through a Network of Investment Clubs under the
Auspices of a Bogus, Self-Regulatory Agency
30.

To add to investors’ sense of security, Theodule directed prospective investors to

form “investment clubs,” which a purported self-regulatory agency, Smart Investment
Management Services, LLC (“SIMS”), helped the investors form. This entity also supposedly
protected investors through independent verification of their deposits.
31.

In reality, SIMS was a private company run by a former Creative Capital

employee and not a regulatory entity.

7
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The investment clubs pooled investor funds and sent them to Creative Capital for

a 90-day period, during which Theodule purportedly traded stocks and options on behalf of the
investment club members.
33.

Unlike a real investment club, the members did not participate in making

investment decisions, rarely had club meetings, and deposited funds exclusively with the
Creative Capital Entities.
34.

Thus, the investment clubs served principally as vehicles to funnel funds to

Theodule and Creative Capital.
35.

The investment clubs typically required a minimum $1,000 investment per

investor, which the investor could not withdraw during the 90-day investment period.
36.

The investment clubs deposited the investors’ funds into their own bank accounts,

pooled the funds, and remitted the money to Creative Capital, minus a 10% club commission.
37.

At the end of the 90-day investment period, when the Creative Capital Entities

had purportedly doubled the investment amount, they supposedly returned the principal and
profits back to the investment clubs, minus a 40% commission on the profits.

Prior to

distributing the proceeds back to the individual club members, the investment clubs typically
charged a second 10% commission on the principal.
C.

Fraudulent Misrepresentations and Omissions
38.

In connection with Creative Capital’s fraudulent Ponzi scheme, numerous

material misrepresentations and omissions were made regarding Creative Capital’s business,
Theodule’s stock trading, and the use of investor funds.
39.

For example, Theodule’s claimed success in trading stocks and options was

demonstrably false. Indeed, soon after his appointment, the Receiver came to learn that of the
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more than $18.3 million that had been deposited in brokerage accounts Theodule controlled, he
had lost approximately 97% of those funds trading stocks and options.

In fact, Theodule

consistently lost money trading in those accounts since November 2007, and never generated any
net trading profits.
40.

Soon after his appointment, however, the Receiver came to learn that Creative

Capital hid its losses from current and prospective investors, paying principal and purported
profits to existing investment clubs and individual investors of approximately $16.8 million from
new investor funds.
41.

Additionally, Theodule claimed he used trading profits to fund new business

ventures, some of which benefitted the Haitian community in the United States and Haiti, and
others in Sierra Leone.
42.

In reality, there were no trading profits because the funds of the Creative Capital

Entities: (i) had been used to pay earlier investors their purported profits; and (ii) had been
misappropriated for the personal use and benefit of Theodule, his friends and his family.
43.

Theodule’s representations about the safety and security of investors’ funds were

also patently false. SIMS was not a regulatory agency, but rather a private corporation headed
by a former Creative Capital employee.
44.

Further, there was no evidence that SIMS has access to or otherwise verified the

deposits to ensure the safety of investor funds. To the contrary, the Receiver came to learn that
Theodule had commingled investor funds extensively with his own personal accounts and had
misappropriated at least $5.7 million. This amount includes net transfers of at least $4.0 million
to his personal bank accounts, cash withdrawals of more than $1.0 million and more than
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$700,000 for apparent personal expenses such as multiple luxury vehicles, credit card bills, a
wedding payment for Theodule’s marriage, and a down–payment for the purchase of a house.
45.

Thus, Theodule misrepresented the safety and security of the Creative Capital

investments when he led investors to believe: (i) they could withdraw their funds any time after
the initial 90-day investment period; (ii) there was no risk; and (iii) SIMS verified the security of
their funds.
46.

At all times material hereto, the Creative Capital Entities were undercapitalized

and insolvent.
D.

Defendants’ Involvement in the Scheme
47.

ALEXIS’s and GAPA’s involvement in the ongoing scheme commenced in

March, 2008, and was accomplished during the remainder of 2008 and thereafter primarily as
outside “general counsel” to Creative Capital.
48.

Between March and November of 2008, the Defendants, in bad faith, received at

least $6,869,617.50 of fraudulent transfers from Creative Capital for little or no consideration.
49.

In addition, during the time ALEXIS and GAPA represented Creative Capital,

they engaged in multiple breaches of fiduciary duty, including the duties of loyalty and care by,
among other breaches, failing to undertake sufficient measures to protect the interests of Creative
Capital in regard to certain transactions, by receiving multiple fraudulent transfers in bad faith
and by otherwise placing the interests of herself, GAPA, Theodule and Dolce Regency Suites,
LLC (“Dolce Regency”) ahead of her client, Creative Capital, to the extreme detriment of
Creative Capital.
The Written Fee Agreement
50.

In a document dated March 27, 2008, GAPA, by and through ALEXIS, and
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Creative Capital, by and through Theodule, executed a Retainer Agreement (the “Retainer
Agreement”) whereby ALEXIS and her law firm agreed to provide outside “general counsel”
legal services to Creative Capital “in connection with the functioning of CLIENT’S company.”
The Retainer Agreement further described the legal services as follows:
to include but are not limited to: providing necessary legal advice
to CLIENT on issues related to Real Estate Transactions,
Mortgage Programs and Contracts; reviewing purchase
agreements for accuracies in preparation for closings of the
transactions; preparing agreements between partners of the Real
Estate programs with CLIENT; preparing contracts and
agreements for individuals desiring to participate in the different
mortgage programs that CLIENT will offer.
(emphasis added).
51.

While the Retainer Agreement was initially based upon an hourly fee basis, in a

document dated May 2, 2008, entitled Amendment to Retainer Agreement, GAPA and Creative
Capital agreed that the fee agreement would be modified from an hourly rate to a fixed monthly
amount of $10,000. Between March of 2008 and June of 2008, Creative Capital paid ALEXIS
and GAPA as provided under the May 2, 2008, modified fee agreement. Notably, no written fee
agreement ever existed between or among Theodule, ALEXIS or GAPA.
The Dolce Regency Transaction
52.

In the fall of 2008, ALEXIS and GAPA, in breach of their duties owed to

Creative Capital, undertook the representation of a limited liability company, Dolce Regency,
controlled by Theodule as the managing member for the benefit of Creative Capital.
53.

In a document that purports to have been executed on an undisclosed date in June,

2008, Pacific Atlantic Investments, LLC and Theodule executed an Operating Agreement of
Dolce Regency Suites, LLC (the “Dolce Operating Agreement”) which, among other things,
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acknowledged Theodule as the managing member and 50% membership interest owner of such
entity.
54.

Contrary to what the Dolce Operating Agreement provided, Creative Capital, not

Theodule, was the actual owner of the membership interests in Dolce Regency. This condition is
consistent with, among other things, his prior and ongoing custom and practice of acquiring
Creative Capital assets in his own name as nominee for Creative Capital.
55.

In addition, ALEXIS and GAPA had only one client – Creative Capital – for

whom she was performing and being paid $10,000 a month for real estate related legal services
under the written Retainer Agreement.

She and GAPA were therefore well aware of the

fiduciary duties owed to Creative Capital in ensuring that its interests were adequately and
properly protected in regard to the Dolce Regency transaction.
56.

On or about August 12, 2008, Theodule, as the managing member of Dolce

Regency, executed a Membership Interest Purchase and Sale Agreement (the “Dolce
Agreement”).
57.

Pursuant to the Dolce Agreement, Dolce Regency was to acquire certain

controlling membership interests in certain entities that owned a valuable condo-hotel project in
central Florida.
58.

Notably, the Dolce Agreement expressly disclosed ALEXIS and GAPA as

counsel for Dolce Regency in regard to the transactions that were the subject of the Dolce
Agreement.
59.

In addition, the transactions contemplated under the Dolce Agreement were

directly within the scope of Retention Agreement, i.e., they involved “Real Estate Transactions
... and Contracts; reviewing purchase agreements for accuracies in preparation for closings of
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the transactions; preparing agreements between partners of the Real Estate programs with
CLIENT.” (emphasis added).
60.

On August 13, 2008, ALEXIS and GAPA caused $7 million to be wire

transferred to the attorneys for the seller under the Dolce Agreement from a trust account entitled
“LAW OFFICES OF GABRIELLE ALEXIS PA - TRUST ACCOUNT - REAL ESTATE
TRANSACTIONS” (hereinafter, the “GAPA Trust Account”). The $7 million was part of $11
million that had been wire transferred overseas into the GAPA Trust Account on June 23, 2008
from an entity known as Crowne Gold, Inc. (the “Crowne Gold Funds”).
61.

As a result of the closing of the Dolce Regency transaction, Creative Capital

acquired a valuable 50% membership interest in Dolce Regency in the name of Theodule.
62.

At all times material hereto, ALEXIS and GAPA knew or should have known that

Creative Capital was to own the 50% interest in Dolce Regency, and not Theodule individually.
63.

Among other irregularities, during 2008, ALEXIS and GAPA were providing

legal services in regard to a substantially related matter – a real estate transaction involving
Dolce Regency that was expressly within the scope of the Creative Capital Retention Agreement.
Yet, LEXIS and GAPA never sought or obtained any oral or written conflict waivers from
Creative Capital, Pacific Atlantic Investments, LLC or Dolce Regency regarding such purported
joint representation, nor did she or her law firm undertake any measures to ensure that the
interests of her client, Creative Capital, were adequately protected.
64.

Before and after the filing of the SEC Receivership Action and appointment of the

Receiver, Theodule surreptitiously offered Dolce Regency for sale to certain third parties.
Incredibly, Theodule has since filed two sworn statements with the Court, the first of which
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ignored any ownership interest in such entity, and the second of which disavowed the existence
of any interest by either himself or Creative Capital in Dolce Regency.
65.

ALEXIS, meanwhile, has likewise falsely executed a sworn declaration denying

that the Dolce Regency transaction had any relation to her former client, Creative Capital, in
direct contravention of the documents maintained by herself and GAPA.
The Fraudulent Transfer to the
Theodule/Alexis Options Xpress Account
66.

At some point during 2008, Theodule and ALEXIS in their individual names

jointly opened a brokerage account at Options Xpress with Account No. 0549-6260 (the
“Options Xpress Account”).
67.

On or about July 8, 2008, ALEXIS and GAPA, for no consideration and without

any legitimate or justifiable business purpose, caused $4 million of the Crowne Gold Funds to be
transferred from the ALEXIS trust account into the Options Xpress Account for the benefit of
ALEXIS and Theodule.
68.

On or about July 9, 2008, Theodule transferred $3 million of Creative Capital

assets to the ALEXIS trust account. On or about September 11, 2008, for no consideration and
without any legitimate or justifiable business purpose, ALEXIS and GAPA fraudulently
transferred $2.147 million of the $3 million into the Options Xpress Account for the benefit of
ALEXIS and Theodule (the “Options Xpress Transfer”).

The Options Xpress Transfer is

evidenced by the payment summary and back up document attached as part of Composite
Exhibit “1”.
69.

Over the next few weeks, ALEXIS, personally approved, and through her internet

access login with Options Xpress witnessed, Theodule recklessly lose through speculative daytrading all $4 million of the Crowne Gold Funds and the $2.147 million of Creative Capital
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funds without ever undertaking any efforts whatsoever to protect the interests of Creative Capital
in regard to such funds.
The Other Fraudulent Transfers
70.

Between March 31, 2008 and November 3, 2008, the Defendants received

$722,617.50 in fraudulent transfers from Creative Capital for little or no consideration, which are
evidenced by the payment summary and back-up documents attached as part of Composite
Exhibit “1”. The Options Xpress Transfer, along with the additional $722,617.50 in transfers
described in Composite Exhibit “1”, along with any other payments paid to Defendants which
the Receiver may subsequently discover through the course of his ongoing investigation, shall
collectively be referred to herein as the “ALEXIS Transfer.”
71.

Thus, in total, the Defendants received $6,869,617.50 of fraudulent transfers from

Creative Capital between March and November of 2008.
E.

Conditions Precedent
72.

All conditions precedent to the filing of this action have been performed, waived

or have occurred.
COUNT 1
Action to Avoid and Recover
Fraudulent Transfers Pursuant
to Chapter 726 of The Florida Statutes
(Against the Defendants)
73.

The Receiver realleges paragraphs 1 through 72 above as if fully set forth herein.

74.

This claim is brought by the Receiver based on his standing to bring UFTA

actions pursuant to the Receivership Order.
75.

During 2008, Creative Capital (or Theodule, by and through funds received from

Creative Capital) made the ALEXIS Transfer for less than reasonably equivalent value, as
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reflected in and evidenced by Composite Exhibit “1”, which is attached and incorporated herein
by reference.
76.

Pursuant to Chapter 726 of the Florida Statutes, a Receiver may avoid any transfer

of an interest of the debtor in property, or any obligation incurred by the debtor, that was made
within four (4) years before the date of the filing of the petition, if the debtor voluntarily or
involuntarily –
(A)
made such transfer or incurred such obligation with actual
intent to hinder, delay, or defraud any entity to which the debtor
was or became, on or after the date that such transfer was made or
such obligation was incurred, indebted; or (B)(i) received less than
a reasonably equivalent value in exchange for such transfer or
obligation; and (ii)(I) was insolvent on the date that such transfer
was made or such obligation was incurred, or became insolvent as
a result of such transfer or obligation; (II) was engaged in business
or a transaction, or was about to engage in business or a
transaction, for which any property remaining with the debtor was
an unreasonably small capital; or (III) intended to incur, or
believed that the debtor would incur, debts that would be beyond
the debtor's ability to pay as such debts matured.
77.

Pursuant to Chapter 726 of the Florida Statutes, the Receiver may recover, for the

benefit of the estate, the property transferred, or, if the court so orders, the value of such
property, from – (1) the initial transferee of such transfer or the entity for whose benefit such
transfer was made; or (2) any immediate or mediate transferee of such initial transferee.
78.

The ALEXIS Transfer constituted a transfer of an interest in property of Creative

Capital to ALEXIS, GAPA and ALEXIS TITLE within four years under Chapter 726 of the
Florida Statutes.
79.

Creative Capital did not receive reasonably equivalent value for the ALEXIS

Transfer, and the Creative Capital family of companies: (i) were insolvent at the time of the
ALEXIS Transfer or became insolvent as a result thereof; (ii) were engaged or were about to
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engage in a business or transaction for which the remaining assets of Creative Capital were
unreasonably small in relation to the business or transaction; or (iii) intended to incur, or
believed or reasonably should have believed that they would incur, debts beyond their ability to
pay as they came due.
80.

In addition, Creative Capital made the ALEXIS Transfer with the actual intent to

hinder, delay or defraud creditors of Creative Capital and such transfer was not received in good
faith by ALEXIS, GAPA and ALEXIS TITLE . Among other badges of fraud, at or near the
time of the ALEXIS Transfer, Creative Capital: (i) was insolvent; (ii) was not paying its debts as
they became due; (ii) did not pay reasonably equivalent value for the ALEXIS Transfer; (iv) had,
through its principals, defrauded creditors of millions of dollars; and (v) absconded.
81.

As a result of the above, the Receiver can avoid the ALEXIS Transfer to

ALEXIS, GAPA and ALEXIS TITLE pursuant to Chapter 726 of the Florida Statues and recover
the value thereof for the benefit of the estate.
WHEREFORE, the Receiver demands judgment against ALEXIS, GAPA and ALEXIS
TITLE as follows: (i) determining that the ALEXIS Transfer was fraudulent and avoiding and
recovering the value thereof for the benefit of the estate; (ii) awarding pre-judgment interest; and
(iii) for any other relief the Court deems appropriate.
COUNT 2
Unjust Enrichment
(Against the Defendants)
82.

The Receiver realleges paragraphs 1 through 72 above as if fully set forth herein.

83.

This is a claim for unjust enrichment.

84.

The Receivership Entities conferred a benefit on ALEXIS, GAPA and ALEXIS

TITLE by making the ALEXIS Transfer to ALEXIS, GAPA and ALEXIS TITLE.
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ALEXIS, GAPA and ALEXIS TITLE knowingly and voluntarily accepted and

retained the benefit conferred by the Receivership Entities.
86.

The circumstances are such that it would be inequitable and unjust for ALEXIS,

GAPA and ALEXIS TITLE to retain the benefit conferred by the Receivership Entities without
paying the Receiver the value thereof.
87.

ALEXIS, GAPA and ALEXIS TITLE have been unjustly enriched at the expense

of the Receivership Entities (and, ultimately, their investors).
88.

The Receiver is entitled to the return of those amounts in which ALEXIS, GAPA

and ALEXIS TITLE were unjustly enriched through disgorgement or any other appropriate
remedy.
WHEREFORE, the Receiver respectfully requests this Court enter judgment in his favor
and against ALEXIS, GAPA and ALEXIS TITLE

in the amount that they were unjustly

enriched, together with interest and costs, and for such further relief as the Court may deem just
and proper.
COUNT 3
Imposition of Constructive Trust or
Equitable Lien
(Against the Defendants)
89.

The Receiver realleges paragraphs 1 through 72 above as if fully set forth herein.

90.

This is a claim to impose a constructive trust or equitable lien.

91.

The Receivership Entities conferred a benefit on ALEXIS, GAPA and ALEXIS

TITLE in the form of the ALEXIS Transfer to ALEXIS, GAPA and ALEXIS TITLE .
92.

ALEXIS, GAPA and ALEXIS TITLE knowingly and voluntarily accepted and

retained the benefit conferred by the Receivership Entities.
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The circumstances are such that it would be inequitable and unjust for ALEXIS,

GAPA and ALEXIS TITLE to retain the benefit conferred by the Receivership Entities without
paying the Receiver the value thereof.
94.

ALEXIS, GAPA and ALEXIS TITLE have been unjustly enriched at the expense

of the Receivership Entities (and, ultimately, their investors).
95.

The Receiver is entitled to the return of those amounts in which ALEXIS, GAPA

and ALEXIS TITLE were unjustly enriched through disgorgement or any other appropriate
remedy to the extent the proceeds thereof are readily identifiable.
WHEREFORE, the Receiver respectfully requests this Court enter judgment in his favor
and against ALEXIS, GAPA and ALEXIS TITLE to impose a constructive trust or equitable
lien in the amount that they were unjustly enriched, together with interest and costs, and for such
further relief as the Court may deem just and proper.
COUNT 4
Aiding and Abetting and/or
Conspiracy to Breach of Fiduciary Duty
(Against the Defendants)
96.

The Receiver re-alleges paragraphs 1 through 72 above as if fully set forth herein.

97.

At all material times, Theodule was an officer and director of the Creative Capital

Entities and as such owed them a fiduciary duty to discharge his duties in good faith, with the
care of an ordinarily prudent officer or director in a like position would exercise and in a manner
reasonably believed to be in Creative Capital’s best interests.
98.

Creative Capital’s insolvency and undercapitalization since inception immediately

transferred all of Theodule’s fiduciary obligations to creditors.
99.

Theodule exhibited a conscious, grossly negligent, reckless and/or fraudulent

disregard for the best interests of Creative Capital and its creditors in relation to the facts and
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circumstances as set forth above by engaging in a fraudulent Ponzi scheme and other
questionable transactions with no legitimate or justifiable business purposes to advance the
interests of himself and the Defendants.
100.

Theodule’s breaches adversely impacted and conferred no benefit on Creative

Capital, while conferring a benefit upon himself and numerous third parties, including but not
limited to, the Defendants.
101.

The Defendants had knowledge of Theodule’s breaches alleged above, and

rendered substantial assistance in regard to such breaches. In addition, the Defendants actively
conspired with Theodule in regard to such breaches.
102.

Based upon the foregoing, the Defendants are liable for all damages proximately

caused by the acts and omissions of Theodule and themselves.
103.

The foregoing breaches of Theodule, as aided and abetted by the Defendants as

part of the ongoing conspiracy in regard to effectuating such breaches, have proximately caused
damage to Creative Capital in excess of $60 million.
WHEREFORE, the Receiver demands judgment against the Defendants, jointly and
severally, for compensatory damages, punitive damages and special damages including, but not
limited to, the value of the over $60 million of the Transfers made to third parties, the increased
insolvency of the Creative Capital Entities, out-of-pocket fees, costs and expenses attributable to
and incurred or paid by the Creative Capital Entities and the Receiver, all attributable attorneys
fees, costs and expenses paid or incurred by the Creative Capital Entities pre-receivership, and
for the value of all Creative Capital claims against third parties that were not properly or timely
pursued by the Creative Capital Entities, plus pre-judgment interest, court costs and for such
other relief this Court deems appropriate.
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COUNT 5
Conversion
(Against the Defendants)
104.

The Receiver re-alleges paragraphs 1 through 72 above as if fully set forth herein.

105.

At all material times, ALEXIS and GAPA knew that the $6.87 million of funds

transferred to ALEXIS AND GAPA as set forth in Composite Exhibit “1” were the property of
the Creative Capital Entities.
106.

By virtue of their acts and omissions, ALEXIS and GAPA engaged in

unauthorized acts that caused the wrongful dissipation and transfer of such funds which deprived
the Creative Capital Entities of their property permanently, which deprivation was and remains
inconsistent with ownership of Creative Capital’s interest in such property.
107.

The Defendants had knowledge of the above alleged facts at the time the

conversion occurred
108.

Based upon the foregoing, the Defendants are liable for all damages proximately

caused by their acts and omissions, including but not limited to the loss of the $6.87 million of
funds transferred to ALEXIS AND GAPA as set forth in Composite Exhibit “1”.
WHEREFORE, the Receiver demands judgment against the Defendants, jointly and
severally, for compensatory damages, punitive damages and special damages including, plus
attorneys’ fees, pre-judgment interest, court costs and for such other relief this Court deems
appropriate.
COUNT 6
Professional Malpractice
(Against ALEXIS and GAPA)
109.

The Receiver re-alleges paragraphs 1 through 108 above as if fully set forth

herein.
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110.

This is a claim seeking damages for professional malpractice against ALEXIS and

111.

ALEXIS AND GAPA were employed by Creative Capital to provide legal advice

GAPA.

during the time periods at issue.

ALEXIS was the partner/stockholder from GAPA that

performed all or most of the work done by GAPA.
112.

As a result of the attorney-client relationship between Creative Capital and

ALEXIS and GAPA, ALEXIS and GAPA owed certain duties to Creative Capital, including: (i)
the duty of care, which requires an attorney to have the knowledge and skill necessary to
confront the circumstances of each case; (ii) the duty to represent the client and handle the
client’s affairs with the utmost degree of honesty, forthrightness, loyalty and fidelity; (iii) the
duty of loyalty, including the obligation to fully and fairly disclose actual or potential conflicts of
interest; and (iv) fiduciary duties, including the duty to make a full and fair disclosure of material
facts.
113.

In addition, as a member of the bar, Florida law required that certain ethical duties

be observed and otherwise complied with by ALEXIS and GAPA in discharging their duties
regarding, among others, conflicts or interest and entering into to personal transactions to the
detriment of a client.
114.

Rather than honor the duties owed to Creative Capital, ALEXIS and GAPA

instead advised and protected the interests of themselves, Theodule and Dolce Regency and
breached their duties owed to Creative Capital, including but not limited to, by: (i) in bad faith,
receiving at least $6.87 million of fraudulent transfers from Creative Capital for no reasonably
equivalent value; (ii) failing to fully and adequately protect the interests of Creative Capital in
regard to all aspects of the Dolce Regency transactions; (iii) providing a sworn declaration with
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materially inaccurate representations regarding the Dolce Regency transactions intended to
benefit Dolce Regency and Theodule to the detriment of Creative Capital; and (iv) converting
$6.87 million of Creative Capital funds under the guise of legitimate legal representation.
115.

As a direct and proximate result of ALEXIS and GAPA’s breaches of their duties,

Creative Capital has suffered monetary losses and liability including, but not limited to, $6.87
million of funds transferred to ALEXIS AND GAPA as set forth in Composite Exhibit “1”.
WHEREFORE, the Receiver demands that judgment be entered in his favor and against
the Defendants, jointly and severally, as follows: (i) actual compensatory, consequential,
incidental, special and exemplary damages in an amount to be proven at trial; (ii) punitive
damages; (iii) such civil penalties as allowed by law; (iv) attorneys’ fees and costs of this suit as
allowed by law; (v) pre-judgment and post-judgment interest as allowed by law; and (vi) such
other and further legal and equitable relief as the Court deems just and proper.
COUNT 7
Breach of Fiduciary Duty
(Against ALEXIS and GAPA)
116.

The Receiver re-alleges paragraphs 1 through 115 above as if fully set forth

117.

This is a claim seeking damages for breach of fiduciary duty against ALEXIS and

118.

ALEXIS AND GAPA were employed by Creative Capital to provide legal advice

herein.

GAPA.

during the time periods at issue.

ALEXIS was the partner/stockholder from GAPA that

performed all or most of the work done by GAPA.
119.

As a result of the attorney-client relationship between Creative Capital and

ALEXIS and GAPA, ALEXIS and GAPA owed certain duties to Creative Capital, including: (i)
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the duty of care, which requires an attorney to have the knowledge and skill necessary to
confront the circumstances of each case; (ii) the duty to represent the client and handle the
client’s affairs with the utmost degree of honesty, forthrightness, loyalty and fidelity; (iii) the
duty of loyalty, including the obligation to fully and fairly disclose actual or potential conflicts of
interest; and (iv) fiduciary duties, including the duty to make a full and fair disclosure of material
facts.
120.

In addition, as a member of the bar Florida law required that certain ethical duties

be observed and otherwise complied with by ALEXIS and GAPA in discharging their duties
regarding, among others, conflicts or interest and entering into to personal transactions to the
detriment of a client.
121.

Rather than honor the fiduciary duties owed to Creative Capital, ALEXIS and

GAPA instead advised and protected the interests of themselves, Theodule and Dolce Regency
and breached their duties owed to Creative Capital, including but not limited to, by: (i) in bad
faith, receiving at least $6.87 million of fraudulent transfers from Creative Capital for no
reasonably equivalent value; (ii) failing to fully and adequately protect the interests of Creative
Capital in regard to all aspects of the Dolce Regency transactions; (iii) providing a sworn
declaration with materially inaccurate representations regarding the Dolce Regency transactions
intended to benefit Dolce Regency and Theodule to the detriment of Creative Capital; and (iv)
converting $6.87 million of funds transferred to ALEXIS AND GAPA as set forth in Composite
Exhibit “1”.
122.

As a direct and proximate result of ALEXIS and GAPA’s breaches of their duties,

Creative Capital has suffered monetary losses and liability including, but not limited to, in excess
of $6.87 million.
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WHEREFORE, the Receiver demands that judgment be entered in his favor and against
the Defendants, jointly and severally, as follows: (i) actual compensatory, consequential,
incidental, special and exemplary damages in an amount to be proven at trial; (ii) punitive
damages; (iii) such civil penalties as allowed by law; (iv) costs of this suit as allowed by law; (v)
pre-judgment and post-judgment interest as allowed by law; and (vi) such other and further legal
and equitable relief as the Court deems just and proper.
Dated: June 9, 2009
Miami, Florida

Respectfully submitted,

By: /s/ David P. Lemoie
David C. Cimo
Florida Bar No.: 775400
dcimo@gjb-law.com
David P. Lemoie
Florida Bar No.: 188311
dlemoie@gjb-law.com
GENOVESE JOBLOVE & BATTISTA, P.A.
4400 Bank of America Tower
100 Southeast Second Street
Miami, Florida 33131
Tel: (305) 349-2300
Fax: (305) 349-2310
Attorneys for Receiver
Jonathan E. Perlman, Esq.
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CERTIFICATE OF SERVICE
I hereby certify that on June 9, 2009, the foregoing document was electronically filed
with the Clerk of the Court using CM/ECF. I also certify that the foregoing document is being
served this day on all counsel of record identified on the attached Service List in the manner
specified, either via transmission of Notices of Electronic Filing generated by CM/ECF or in
some other authorized manner for those counsel or parties who are not authorized to receive
electronically Notices of Electronic Filing.
/s/ David P. Lemoie
David P. Lemoie
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SERVICE LIST
JONATHAN E. PERLMAN, ESQ., as court appointed Receiver of Creative Capital
Consortium, LLC, et al. v. Gabrielle Alexis, et al.
CASE NO. 09-20865-CIV-HURLEY/HOPKINS
United States District Court, Southern District of Florida

David C. Cimo, Esq.
Florida Bar No. 775400
dcimo@gjb-law.com
David P. Lemoie, Esq.
Florida Bar No. 188311
dlemoie@gjb-law.com
GENOVESE JOBLOVE & BATTISTA, P.A.
Bank of America Tower, 44th Floor
100 Southeast Second Street
Miami, FL 33131
Telephone: (305) 349-2300
Facsimile: (305) 349-2310
Attorneys for Plaintiff
Barry M. Wax, Esq.
Florida Bar No. 509485
barrywax@bellsouth.net
Law Offices of Barry M. Wax
777 Brickell Avenue, Suite 1210
Miami, Florida 33131
Telephone: (305) 373-4400
Facsimile: (305) 381-7135
Attorney for Defendants
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